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The Legal Basis of the Liability for Injurious Act in the Texts of the
Jordanian Civil Law and Jurisdiction of the Supreme Court

By
Khaleel Awwad AL - Jama'een
Supervisor

Prof. Dr. Osama Abu Al Hasan Mujahid

Abstract

The basis of liability means the reason for which law places the
burden of compensating damage that has occurred on a certain person.
In other words, the reasons that called for the origination of an
obligation for compensating damage caused to third parties.

Defining the basis of liability is of paramount importance,
whether in terms of its conditions or effects. Thus, laws have
different attitudes vis-a-vis the basis of liability for injurious act.
Some have attributed liability for injurious act to mistake while
others attributed it to damage. However, Islamic jurisprudence has
attributed it to damage and this was adopted by the civil law.

This study deals with the legal basis of liability for the
injurious act in the texts of the Jordanian Civil Law and jurisdiction
of the Jordanian Supreme Court and aims to eliminate any obscurity
regarding the basis on which liability for injurious act is based: Is it
the mistake, or the mistake is not a condition for such liability?.

The Jordanian legislator has sanctioned the general rule of
liability for injurious act in respect of personal acts as per Article
(256) of the Jordanian Civil Law, which does not take into
consideration the mistake concept as a basis for holding the person
accountable for the materialized damage, with the material factor
included in the mistake and represented in aggression and a moral
factor represented in perception and discernment.
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The legislator is content with the occurrence of the injurious act
without looking for the availability or unavailability of legibility,
which in this connection, is in harmony with Islamic Sharia that
establishes liability on the basis of damage (injury) .

Although different legislations, including French Civil Law
and Egyptian Civil Law have applied the general rule to the liability
for personal acts, yet the Jordanian Civil Law has a unique
particularity that distinguishes it from other laws in relation to the
liability of the person who causes it and the person who commits it .

The Jordanian civil law establishes liability on the basis of damage
in case of committing the act, while it establishes liability on the
material element of the mistake in case of causing the harmful act.

One of the problems resulting from the research topic is the
legal basis for other forms of liability for the harmful act whether it
is the result of the act of others or things. In this connection , we find
that liability for the act of others is based on the presumed mistake
and we conclude that it is based on the concept of damage by the
ruling of law . However , liability resulting from things ranges
between liability for a mistake that ought to be proved and liability
for a presumed mistake, with which the researcher disagrees.

The question that should be raised in this context is about the
attitude of the Jordanian supreme court towards the basis of liability
for the harmful act. Whereas, the position of the interpreters of the
Jordanian civil law regarding this matter was characterised by clarity
to a certain extent , the attitude of the Jordanian judiciary was almost
different . It did not settle on an evident opinion and did not act
uniformly . The Jordanian supreme law at times adopts the personal
theory and at other times adopts the objective theory , and
sometimes it mixes up both theories.
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